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Version 1.0 

Example 3 

A non-Hispanic White couple applied for an automobile loan. The bank found adverse information in the 
couple’s credit report. The bank discussed the credit report with the couple and determined that the adverse 
information, a judgment against the couple, was incorrect because the judgment had been vacated. The bank 
granted the couple their loan. 

An African American couple applied for a similar loan with the same bank. On discovering adverse information 
in the couple’s credit report, the bank denied the loan application on the basis of the adverse information 
without discussing the adverse information in the report with the couple and allowing them an opportunity to 
respond. 

In such cases, when it appears that a bank has treated similar applicants differently, the bank 
must provide a credible explanation for the difference in treatment that is not based on a 
prohibited factor. As a legal matter, discriminatory intent can be inferred from the lack of a 
legitimate explanation for clearly less-favorable treatment of racial or national origin 
minorities. The OCC may determine that the bank has engaged in prohibited conduct if the 
OCC finds that the bank’s explanation is not credible. 

If the bank shows that at the time of the credit decision it considered a legitimate difference 
between the applicants that justified treating one more favorably than the other, examiners 
may conclude that the applicants were not actually similarly situated, justifying the credit 
decision and a determination that no illegal disparate treatment occurred. Anti-discrimination 
laws do not require uniform treatment of all customers. Rather, these laws require similarly 
situated applicants and borrowers to be treated similarly without regard to PB. 

Redlining 

Redlining is a form of illegal disparate treatment in which a bank provides unequal access to 
credit, or unequal terms of credit, because of the race, color, national origin, or other 
prohibited characteristic(s) of the residents of the area where the credit seeker resides or will 
reside or based on where the residential property to be mortgaged is located. Redlining may 
violate both ECOA and the FH Act. Redlining may be established with overt evidence of an 
intent not to serve certain communities based on the PB characteristics of residents of those 
communities or by comparative evidence of a bank’s lending-related activities in minority 
and nonminority communities.17 

Overt evidence of redlining is relatively uncommon. Consequently, redlining analysis usually 
will focus on comparative evidence in which the bank’s treatment of areas with contrasting 
racial or national origin characteristics is compared. Redlining analysis also typically 
includes a statistical comparison of the bank’s lending activity to banks that may be 
considered appropriate lending peers. Refer to appendix B, “Fair Lending Risk Factors,” of 
this booklet for more information on risk factors for overt discrimination and redlining. Refer 
to the “Supplemental Procedures” section of this booklet for examination procedures 
applicable to redlining focal points. 

17 Refer to the “Interagency Fair Lending Examination Procedures” for a definition of “minority.” 
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Disparate Impact 

When a bank applies a facially neutral policy or practice to all credit applicants, but the 
policy or practice disproportionately excludes or burdens certain persons on a PB, the policy 
or practice is described as having a disparate impact or discriminatory effect.18 A policy that 
results in a disparate impact on a PB and is not legally justified violates fair lending laws and 
regulations. Evidence of discriminatory intent is not necessary to establish that a bank’s 
adoption or implementation of a policy or practice that has a disparate impact violates ECOA 
or the FH Act. 

Examples 4 and 5 illustrate lending policies that may have a disparate impact. 

Examples 4 and 5 

Policies that may have a disparate impact: 

A bank’s policy is not to extend loans for single family residences for less than $60,000. This policy has been 
in effect for 10 years. This minimum loan amount policy could disproportionately exclude potential applicants 
based on race from consideration because of their income levels or the value of the houses in the areas in 
which they live. 

The bank generally uses gross income in underwriting decisions but does not gross-up non-taxable income. 
Not grossing up non-taxable income could disproportionately exclude particular groups from meeting 
underwriting guidelines, particularly the elderly and disabled. 

The fact that a policy or practice creates a disparity on a PB is not by itself proof of a 
violation. When evaluating whether a bank’s policy or practice has a disparate impact, the 
OCC considers a number of other factors, including whether there is a robust causal link 
between the neutral policy or practice and the adverse effect(s) on members of a protected 
class and whether the policy or practice is necessary to achieve a legitimate business 
objective. Examiners should consult with the appropriate Compliance SME, Chief Counsel’s 
Office, CRAD, and Policy when evaluating whether a policy or practice has an unlawful 
disparate impact. 

The information in this section is intended to help examiners recognize practices that may 
result in potential disparate impact. Appendix J, “Other Types of Discrimination Analyses,” 
of this booklet explains how to obtain information that may be relevant to this analysis and 
indicates how examiners can follow up on this information, as appropriate. 

Referral to the U.S. Departments of Justice or Housing and Urban 
Development 

ECOA  requires the OCC, for banks within its supervisory authority, to refer matters to  the 
U.S. Department of the Justice (DOJ)  “whenever the [OCC] has reason to believe that [one]  
or more creditors has engaged in a pattern or practice of discouraging or denying applications  

18 Refer to appendix J, “Other Types of Discrimination Analyses,” of this booklet for a discussion of how OCC 
staff evaluates a bank’s response to evidence of disparate impact. 
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for credit in violation of Section 1691(a) of [ECOA],”19 which states ECOA’s basic 
prohibitions against discrimination. ECOA also requires the OCC to notify HUD whenever 
there is reason to believe that a bank has violated both ECOA and the FH Act and the 
suspected violations have not been referred to the DOJ. 

Furthermore, Executive Order No. 12892 requires that HUD be notified “upon receipt of 
information … suggesting a violation” of the FH Act, and that such information be 
forwarded to the DOJ if it “indicate[s] a possible pattern or practice of discrimination in 
violation of the [FH Act].” 

In determining whether the matter meets the mandatory ECOA or FH Act referral standard, 
the OCC applies the standards articulated in the 1994 Interagency Policy Statement and in 
other guidance provided by the DOJ.20 The 1994 Interagency Policy Statement explains that 
“[I]solated, unrelated or accidental occurrences will not constitute a pattern or practice. 
However, repeated, intentional, regular, usual, deliberate, or institutionalized practices will 
almost always constitute a pattern or practice.”21 

Refer to the “Conclusion” subsection of the “Examination Procedures” section of this booklet 
for guidance on responding to a bank’s suspected violation of a fair lending law or 
regulation. 

Risks Associated With Fair Lending 

From a supervisory perspective, risk is the potential that events will have an adverse effect on 
a bank’s current or projected financial condition22 and resilience.23 The OCC has defined 
eight categories of risk for bank supervision purposes: credit, interest rate, liquidity, price, 
operational, compliance, strategic, and reputation. These categories are not mutually 
exclusive. Any product or service may expose a bank to multiple risks. Risks also may be 
interdependent and may be positively or negatively correlated. Examiners should be aware of 
and assess this interdependence. Examiners also should be alert to concentrations that can 
significantly elevate risk. Concentrations can accumulate within and across products, 
business lines, geographic areas, countries, and legal entities. Such concentrations present 
additional fair lending risk if they are not subject to sufficient fair lending analysis and 
oversight. Refer to the “Bank Supervision Process” booklet of the Comptroller’s Handbook 
for an expanded discussion of banking risks and their definitions. 

19 Refer to 15 USC 1691e(g). 

20 Refer to 59 Fed. Reg. 18226 (April 15, 1994). Appendix P of this booklet provides the full text of the 1994 
Interagency Policy Statement. 

21 Ibid. 

22 Financial condition includes impacts from diminished capital and liquidity. Capital in this context includes 
potential impacts from losses, reduced earnings, and market value of equity. 

23 Resilience recognizes the bank’s ability to withstand periods of stress. 
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The risks associated with fair lending are compliance, credit, operational, strategic, and 
reputation. 

Compliance Risk 

Compliance risk is the risk to current or projected financial condition and resilience arising 
from violations of laws, rules, or regulations, or from nonconformance with prescribed 
practices, internal bank policies and procedures, or ethical standards. This risk exposes a 
bank to referrals to other agencies, enforcement actions, litigation (including class action 
lawsuits), civil money penalties, payment of damages, restitution, and the voiding of 
contracts. Compliance risk can result in diminished reputation, harm to bank customers, 
limited business opportunities, and lessen expansion potential. 

A bank may be at increased risk of engaging in discriminatory practices when it introduces 
new, modified, or expanded bank products and services (collectively, new activities).24 Risk 
can also increase when the bank implements new delivery channels, new practices such as 
underwriting methods, new or complex modeling techniques such as machine learning, new 
or alternative data sources, or when the bank experiences significant staff turnover, 
particularly when new staff are not adequately trained or qualified for the job they were hired 
to perform. Compliance risk can increase when a bank offers products or services through 
third parties (e.g., direct or target marketing companies, mortgage loan brokers, and 
mortgage loan originators), particularly if the bank does not appropriately oversee these 
third-party relationships.25 

Credit Risk 

Credit risk is the risk to current or projected financial condition and resilience arising from an 
obligor’s failure to meet the terms of any contract with the bank or otherwise perform as 
agreed. Credit risk is found in all activities in which settlement or repayment depends on 
counterparty, issuer, or borrower performance. Credit risk exists any time bank funds are 
extended, committed, invested, or otherwise exposed through actual or implied contractual 
agreements, whether reflected on or off the balance sheet. 

Vague underwriting and pricing policies not only increase fair lending risk, but they also 
increase credit risk. Such policies may result in different credit decisions for applicants with 
similar credit profiles. Vague underwriting and pricing policies also increase subjectivity that 
could result in approving or declining loan requests that do not align with the bank’s credit 
policy or risk appetite. For example, different loan officers could approve or deny credit to  
applicants with similar credit profiles based on interpretation of the vague policies. 

24 Refer to OCC Bulletin 2017-43, “New, Modified, or Expanded Bank Products and Services: Risk 
Management Principles.” 

25 Refer to OCC Bulletin 2013-29, “Third-Party Relationships: Risk Management Guidance”; OCC Bulletin 
2017-7, “Third-Party Relationships: Supplemental Examination Procedures”; and OCC Bulletin 2020-10, 
“Third-Party Relationships: Frequently Asked Questions to Supplement OCC Bulletin 2013-29.” 
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Banks with violations of fair lending laws and regulations can also have credit risk and 
related profitability concerns. For example, banks with elevated fair lending underwriting or 
redlining risk can potentially miss opportunities to extend credit to individuals who have the 
ability to service debt. Moreover, banks could be overpricing loans that result in missed 
lending opportunities due to applicants and borrowers seeking more favorable pricing from 
other lenders. Such scenarios can lower profitability because of suboptimal underwriting and 
pricing strategies. 

Operational Risk 

Operational risk is the risk to current or projected financial condition and resilience arising 
from inadequate or failed internal processes or systems, human errors or misconduct, or 
adverse external events. Operational risk is inherent in all banking products, activities and 
processes, including those related to fair lending. Effective operational risk management 
practices include maintaining an appropriate risk management system that incorporates risk 
management principles commensurate with the bank’s size, complexity, and risk profile.26 

High volumes of loans, large numbers of transactions processed, extensive use of 
automation, and complexity of technology often elevate operational risk exposure. Highly 
automated systems can compound the exposure to errors or violations if such systems lack 
appropriate controls for fair lending oversight. Operational risk also can arise when a bank 
engages a third party for operational functions (e.g., loan origination, account management, 
collections, payment processing, data input, and legal assistance). 

A bank may also be at increased risk of engaging in discriminatory practices when it uses 
manual loan origination practices and services. Operational risks may increase when risk 
assessments or risk management principles related to new, expanded, or modified products or 
activities do not consider fair lending before implementation. A bank experiencing a recent 
merger or acquisition or other activity that alters its lending footprint may also increase its 
fair lending risk.27 

The quantity of operational risk and the quality of operational risk management are heavily 
influenced by the quality and effectiveness of a bank’s system of internal controls. The 
quality of the audit function, although independent of operational risk management, is a key 
assessment factor. Audit can affect a bank’s operating performance by helping to identify and 
validate correction of weaknesses in risk management and internal controls. 

Strategic Risk 

Strategic risk is the risk to current or projected financial condition and resilience arising from 
adverse business decisions, poor implementation of business decisions, or lack of 
responsiveness to changes in the banking industry and operating environment. 

26 Refer to the “Large Bank Supervision” and “Community Bank Supervision” booklets of the Comptroller’s 
Handbook. 

27 Refer to OCC Bulletin 2017-43. 
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A bank’s strategic decisions can pose increased strategic risk. Examples include entering, 
exiting, or otherwise changing the bank’s loan products; marketing techniques; underwriting 
processes; pricing decisions; and loan officer compensation structure. 

Strategic risk can increase if a bank deploys additional loan products, expands the geographic 
areas where the bank lends, or introduces new or revised lending practices without proper 
risk management oversight. 

Reputation Risk 

Reputation risk is the risk to current or projected financial condition and resilience arising 
from negative public opinion. This risk may impair a bank’s competitiveness by affecting its 
ability to establish new relationships or services or continue servicing existing relationships. 

Inadequate policies and procedures, operational breakdowns, or general weaknesses in any 
aspect of the bank’s fair lending activities can harm the bank’s reputation. Failing to employ 
appropriate measures to conduct activities in compliance with fair lending laws and 
regulations can expose the bank to heightened adverse publicity. Given the important societal 
interests that the fair lending laws are designed to protect, such failures can result in 
enforcement actions or litigation. 

Risk Management 

Each bank should identify, measure, monitor, and control risk by implementing an effective 
risk management system appropriate for the bank’s size, complexity, and risk profile. When 
examiners assess the effectiveness of a bank’s risk management system, they consider the 
bank’s policies, processes, personnel, control systems, and areas previously reviewed. Refer 
to the “Corporate and Risk Governance” and “Compliance Management Systems” booklets 
of the Comptroller’s Handbook for expanded discussions of risk management. 

Banks should effectively identify, measure, monitor, and control their fair lending risk 
exposure consistent with their lending levels, types of products offered, the mix of customers 
served, and complexity and novelty of lending policies. This can be done through a variety of 
techniques for reviewing fair lending processes, such as a comprehensive fair lending risk 
assessment.  

Depending on such factors as the bank’s loan products and volumes, components of a 
comprehensive fair lending risk assessment may include 

• consideration of the use of new modeling methods or alternative data. 
• a statistical analysis of loan applications and originations. 
• analyses of redlining indicators, including risk from the use of new modeling methods, 

alternative data, and loan modification and loss mitigation policies and activities across 
the bank. 

• appropriate corrective actions to address gaps in the bank’s risk management system. 
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• commensurate with the bank’s potential fair lending risk, verification by an independent 
party of the bank’s controls to adequately identify and mitigate fair lending risk. 

Third-Party Risk Management 

The OCC expects a bank to practice effective risk management regardless of whether the 
bank performs the activity internally or through third parties. A bank’s use of third parties 
does not diminish the responsibility of its management to determine that the activity is 
performed in a safe and sound manner and in compliance with applicable laws. The OCC 
expects a bank to have risk management processes that are commensurate with the level of 
risk and complexity of its third-party relationships and the bank’s organizational structures.28 

Common third-party relationships related to fair lending include marketing, processing of 
loan applications, loan servicing, and loss mitigation. Such third parties should be 
incorporated into the bank’s third-party risk management processes. 

28 Refer to OCC Bulletins 2013-29 and 2020-10. 
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Examination Procedures 
This booklet contains expanded procedures for  examining specialized activities or specific  
products or services that  warrant extra  attention beyond the core assessment contained in the
“Community Bank Supervision,” “Federal Branches and Agencies Supervision,” and “Larg
Bank Supervision” booklets of the  Comptroller’s Handbook. Examiners determine which 
expanded procedures to use, if any, during examination planning or after drawing 
preliminary conclusions  during the core  assessment. 
 
These expanded procedures include (1) primary procedures that cover baseline steps that are
generally necessary to complete a fair lending examination for any focal point, and 
(2) supplemental examination procedures that provide more detailed examination steps. 

 
e 

 

Scope 

These procedures are designed to help examiners tailor the examination to each bank and 
determine the scope of the fair lending examination. Examiners should consider work 
performed by internal and external auditors, independent risk management, and other 
examiners, including those of other regulatory agencies.29 Examiners should perform only 
those objectives relevant to the scope of the examination as determined by the following 
procedures. Seldom is every objective or step of the expanded procedures necessary. 

Refer to appendix H, “Suggested Request for Information,” of this booklet for a range of 
documentation and other information that might be useful in an examination. 

Selecting Focal Points 

In determining the focal points to review in examinations, examiners consider 

• the results of the OCC’s annual screening process (for mortgage products only). 
• information from the fair lending risk assessment (including nonmortgage products). 
• information provided in annual fair lending examination guidance and related materials. 

For example, if the annual screening identifies multiple potential focal points for a particular 
bank, examiners would use the results of the fair lending risk assessment and other 
supervisory information to assist in determining which focal points to review in 
examinations. 

Examiners should determine the loan product(s), loan features or terms, (including loan 
purpose(s)), market(s), decision center(s), time frame, PB and control group(s),30 and the 
particular outcome at issue (e.g., underwriting or pricing decision) to analyze during the 

29 Refer to the “Corporate and Risk Governance” booklet of the Comptroller’s Handbook. 

30 The control group is the population used as a comparison group for purposes of comparing lending practices 
or outcomes. 

Comptroller’s Handbook 15 Fair Lending 
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examination.31 Examination procedures refer to each potential combination of those elements  
outlined as a focal point. In general, focal points for banks subject to HMDA  are identified  
based on the enhanced risk-based process outlined above. The OCC also  uses information 
gathered from  other supervisory activities to identify banks for fair lending examinations, 
including banks that are  not subject to HMDA.  
 
OCC’s Fair Lending Risk Assessment  Process  
 
Examiners prioritize  focal points from the OCC’s  screenings and risk assessments based  on  

• quantity of risk. 
• data quality and availability and other factors affecting the likelihood of obtaining 

reliable examination results. 
• loan volume and the likelihood of widespread risk to applicants and borrowers. 
• the bank’s position in the market when compared with lending peers. 
• quality of the bank’s compliance risk management program. 

Examiners should review the most recent OCC fair lending risk assessment to identify areas 
of potential fair lending risk. A bank that has a strong fair lending compliance management 
program may still have potential areas that warrant a closer review. Typically, those areas 
include products, services, or geographies where fair lending risk is moderate to high and risk 
management processes are satisfactory to weak, or when unknown risks may be present, e.g., 
the implementation of a new product or lending strategy. 

Examiners should consult with the appropriate Compliance SME and CRAD to discuss 
whether statistical modeling is feasible and appropriate for a selected focal point. 

During each supervisory cycle, OCC examiners are required to develop a fair lending risk 
assessment to collect information and determine a bank’s fair lending risk related to ECOA, 
the FH Act, and their implementing regulations. Collectively, these fair lending laws and 
regulations create consumer protections throughout a loan’s life cycle. This life cycle 
includes loan product development, marketing, accepting loan applications (originations, 
denials, and withdrawals), the underwriting process, pricing the loan, compensating 
originators, servicing, loss mitigation efforts, and maintenance and marketing of bank-owned 
real estate. The purpose of the fair lending risk assessment is to assist examiners in assessing 
fair lending risk for the various credit products offered through each stage of the loan’s life 
cycle. The fair lending risk assessment assists examiners in developing fair lending 
supervisory strategy and in setting the scope of fair lending examinations and other 
supervisory activities. 

31 An examination may aggregate loan product purposes, for example, to a consolidated focal point if the 
policies are the same within that grouping. 
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The OCC’s fair lending risk assessment process consists of six steps: 

1. Documenting relevant background information about the bank. 
2. Documenting fair lending supervisory activities and supervisory concerns. 
3. Assessing the quantity of fair lending risk at the product or service level and assessing the 

quality of fair lending risk management. 
4. Assessing the direction of fair lending risk. 
5. Preparing a risk assessment summary. 
6. Preparing recommendations for future supervision. 

For more information, refer to appendix A, “OCC’s Fair Lending Risk Assessment Process,” 
of this booklet. 

Consistent with the OCC’s screening and risk-based approach, examiners select all the focal 
points that can reasonably be reviewed in a given examination. Focal points generally consist 
of a single loan product, PB group, and outcome, or in the case of redlining, a specific 
geography. Examiners should consult with the appropriate Compliance SME, Chief 
Counsel’s Office, CRAD, and Policy if they need assistance in selecting among several 
potential focal points. Examiners should consult with the appropriate Compliance SME, 
CRAD, Policy, EIC, or the supervisory office, as appropriate, if they need assistance 
documenting the selection or non-selection of focal points. 

Before evaluating the potential for discriminatory conduct, the examiner should review 
enough information about the bank and its market to understand the credit operations of the 
bank and the representation of PB group residents within the markets where the bank does 
business. In addition to the results of the OCC’s fair lending screening and factors outlined in 
the risk assessment (e.g., types, terms, and volume of credit products offered; SPCPs offered; 
loan officer compensation programs; and the bank’s organization of its credit decision-
making process), the following factors are important to consider when selecting among 
possible focal points: 

• The products and PB that examiners reviewed during the most recent examination(s) and, 
conversely, the products and PB that examiners have not recently reviewed in an 
examination. 

• The PB groups that make up a significant portion of the bank’s market(s) for the different 
credit products offered. 

• The business model of the target bank (products offered) and the demographics of the 
market(s) where it operates. 

• The volume of control group and PB group applications and originations. 
• The products and PB groups that the bank has reviewed and the results of its analysis, 

including whether the bank identified heightened fair lending risk. 
• The type of relevant documentation or data that are available for various loan products 

and most likely to support a sound and reliable fair lending analysis. Also, consider the 
extent to which information required can be readily organized and coordinated with other 
examination components to reduce undue burden on the bank. 

Comptroller’s Handbook 17 Fair Lending 
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When a bank has multiple underwriting or loan processing centers or subsidiaries, each with 
fully independent credit-granting authority, consider evaluating each center or subsidiary 
separately, provided there are enough loans to support a meaningful analysis. As part of 
understanding the bank’s own lending operations, it is also important to understand any 
relationships or contracts that the bank has with affiliated and nonaffiliated mortgage loan 
brokers and other third-party lenders. 

Examiners should consider reviewing alternative PB or products for which sample sizes meet 
the minimums outlined in appendix F, “Fair Lending Sample Size Tables,” of this booklet. 
For example, the bank may offer products that pose an increased fair lending risk but either 
have not previously been identified as an examination focal point or could not be statistically 
analyzed. A limited file review should still be considered in lieu of a full comparative file 
review for such higher risk products, if warranted. In general, however, examiners should not 
select a focal point for comparative analysis when the number of observations for the PB 
group or control group during the 12-month review period does not meet the minimum 
thresholds in the fair lending sample size tables in appendix F of this booklet. 

Risk indicators, however, may favor reviewing a particular focal point even when the 
minimum sample size is not present. For example, there may be a strong reason to review a 
situation in which almost all of 19 male borrowers received low rates but almost all of four 
female borrowers received high rates, even though the number of applicants from each group 
is fewer than the minimum in appendix F. Similarly, there may be a strong reason to examine 
a situation in which the bank approved almost all of 100 White applicants but denied all four 
Black applicants, even though the number of PB denials was fewer than five. Examiners 
should consult with the appropriate Compliance SME and Policy for assistance in selecting 
focal points in these situations. 

High-Volume Focal Points 

When examiners have chosen a focal point that involves a large volume of applications or 
originations for comparative analysis, statistical modeling by CRAD should be considered 
instead of a manual file review, which is generally most useful in identifying specific 
instances of disparities (differences in outcomes on a PB). Statistical models can also be 
effective when identifying comparable files manually is difficult, such as when a bank 
applies a complex pricing matrix. Statistical modeling can control for differences in various 
factors and estimate how important each factor is to the outcome. For example, an examiner 
can conclude with a specific level of certainty about any correlation between membership in 
a PB group and the outcome. 

When statistical modeling is used, CRAD generally requests that examiners 

• determine what electronic data are available for the decision(s), product(s), and time 
period(s) at issue in the examination and obtain the relevant data. 

• identify bank personnel knowledgeable about the data. 
• obtain the policies and procedures that relate to the decision(s) at issue. 
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